INTRODUCTION
When the Netherlands Society of International Law (Nederlandse Vereniging voor Internationaal Recht) was founded a century ago, Dutch legal doctrine was divided on the issue whether treaties had the force of law in the Netherlands or had to be implemented by national legislation in order to make their contents binding on natural and legal persons. By then dualistic theories on the relationship between international and domestic law had been blowing over from Germany and Italy. Although many scholars had become enchanted -and others haunted -by those theories, one will look in vain for contributions on this controversy in the proceedings of the Netherlands Society of International Law.
1 I would guess that this is not a coincidence. Dualistic theories have always been foreign to Dutch case law and most members of the society will only have been aware of the armchair nature of these theories. 2 In the Kingdom of the Netherlands the relationship between international and domestic law is deeply rooted in the monistic tradition. From times immemorial, the Dutch courts have been applying treaty law and customary international law. The only lasting impact that dualistic theories have had on Dutch case law was that they made the courts more aware of their attitude towards international law. In the first decades of the 20th century the Supreme Court of the Netherlands (Hoge Raad der Nederlanden) passed a couple of judgments in which it made it explicit that, according to Dutch constitutional law, lawfully concluded treaties as such were binding on citizens, thus rejecting any theory which claimed that the content of a treaty could only be binding on persons to the extent that this content was embodied in national law. 3 That the courts were empowered to apply customary international law as such has never been seriously challenged, so there was no need for them to clarify their position on this issue.
Only thorough historical research could reveal which role the Netherlands Society of International Law and its members have played over the years in keeping the courts on the right track with regard to the application of public international law. But from legal history it is abundantly clear that several of its members were involved from the very start in the 1953 amendment of the Constitution of the Kingdom of the Netherlands, which made it one of the most völkerrechtsfreundliche constitutions in the world. In this article I will explore NILR 2010 the ways in which Dutch courts have been giving effect to public international law since the middle of the 20th century. I will start with a survey of the constitutional background.
2.
THE CONSTITUTIONAL FRAMEWORK
The 1953, 1956 and 1983 amendments of the Constitution
Until 1953 the effect of international law within the Kingdom of the Netherlands was largely determined by unwritten constitutional law and case law. 4 In part it still is. But in 1953 the provisions on foreign relations in the Constitution of the Kingdom of the Netherlands were significantly amended. 5 Ever since, the articles on foreign relations open with the constitutional duty of the Government to promote the development of the international rule of law. 6 The Kingdom may even become a party to treaties 7 which are inconsistent with the Constitution, provided that those treaties have been approved by both Houses of Parliament with a majority of at least two thirds of the votes cast. So, the rigid and time-consuming procedure that has to be followed in case of a revision of the Constitution itself is no impediment to entering into treaties which depart from the Constitution. 8 Furthermore, the 1953 amendment declared treaties and resolutions of international organizations to be binding on all persons insofar as they had been published. One of the most remarkable renewals was the provision that national legislationincluding the Constitution, Acts of Parliament and subordinate legislation -was inapplicable if application would be incompatible with treaties and resolutions 7. In the Netherlands Constitution the concept of a treaty has the same (broad) sense as in international law. A treaty in this sense may be defined as 'an expression of concurring wills attributable to two or more subjects of international law and intended to have legal effects under the rules of international law' (P. of international organizations which had been published, no matter whether the legislation had come into force before or after the publication of the treaty or resolution. 9 The only requirements were that the treaty or resolution had entered into force for the Kingdom of the Netherlands and was adequately published. The duty of the courts to apply treaty law 10 did not (and still does not) depend on the question whether the Government in ratifying or otherwise concluding the treaty might have exceeded the limits of its treaty-making power.
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Already three years later, in 1956, the constitutional provisions on international relations were again amended.
12 Although this revision was merely supposed to repair technical flaws in the 1953 amendment and not to touch on its essence, the Constitution as amended in 1956 was -and still is -less friendly or open towards international law than its predecessor. This is the result of the introduction of the concept of self-executing provisions of treaty law in the Constitution. Since the 1956 amendment the Dutch Constitution lays down that (only) selfexecuting provisions of treaties and of resolutions by international organizations, after being published, are binding on everyone and prevail over national legislation. 13 Of course the Constitution does not use the English word 'self-executing'. Instead it refers to provisions which may be binding on all persons by virtue of their contents (bepalingen die naar haar inhoud een ieder kunnen verbinden). From the legal history of the 1956 amendment it is clear that this phrasing was meant to be a description of the concept of a self-executing provision.
14 The reasons for introducing this concept in the Constitution and the way it is dealt with by the courts will be discussed in section 3.
In 1983 the Constitution underwent a general revision. 15 The articles on international relations were smoothed over and shortened, but their substance was 9. Hereafter I will use the term 'supremacy clause' to refer to this provision, both in its original and its subsequent wording.
10. In this article 'treaty law' is used as an umbrella term for both treaties and resolutions of international organizations (which are adopted in pursuance of a treaty).
11. Currently Art. 16 Some Members of Parliament had proposed to extend the 'supremacy clause' to all provisions of treaties and of resolutions of international organizations as well as to general rules of international law (algemene regels van volkenrecht). But the Government opposed both proposals. After it had assured the Lower House (Tweede Kamer) that it favoured a broad interpretation of the concept of a self-executing provision, the first proposal was withdrawn. An amendment to the effect that general rules of international law would be incorporated in the 'supremacy clause' was put to a vote, but rejected. 17 
Resolutions of international organizations
The Constitution puts beyond doubt that the Kingdom of the Netherlands may become a party to treaties in which international organizations are established or provided with legislative, executive or judicial powers. 18 The term 'international organization' as referred to in the Constitution has a very broad meaning. It covers any entity (for instance, a full-blown organization, an international court or an intergovernmental committee) established by or pursuant to a treaty, which under public international law has the power to pass resolutions which are binding upon the Kingdom of the Netherlands. In so far as such resolutions are published and contain provisions which are self-executing, they may affect the rights and duties of natural and legal persons and will have supremacy over the Constitution, Acts of Parliament and other legal rules. Whether these provisions have or do not have the character of general regulations is irrelevant. Thus even resolutions that concern one or more specifically named or otherwise specified persons may count as resolutions which are binding on all persons within the meaning of the Constitution. 
2.3
Customary international law and non-self-executing provisions
The 1953 amendment was silent on the force of customary international law in the Netherlands. Consequently it was left to the discretion of the courts to determine to what extent they could review Dutch law for its compatibility with customary international law. 23 But when in 1956 the 'supremacy clause' was restricted to self-executing provisions of treaties and resolutions of international organizations, the Supreme Court reasoned a contrario that from the date that the 1956 amendment entered into force the Dutch courts were no longer allowed to review Dutch law for its incompatibility with either non-self-executing provisions of treaty law or customary international law. 24 In legal scholarship this is labelled the 'Nyugat doctrine', named after the case in which the Supreme Court has given this ruling. The Supreme Court upheld the 'Nyugat doctrine' in its famous judgment of 18 September 2001 in re Bouterse, arguing that according to the legal history of the 1983 revision of the Constitution the constitutional legislature (grondwetgever) had not intended to modify this doctrine. In this judgment the Supreme Court ruled that it was not for the courts to exercise universal jurisdiction in torture cases or to apply the Torture Convention Act (Uitvoeringswet Folteringsverdrag) to crimes that were committed before the Act had taken effect. The Supreme Court refrained from answering the question whether public international law favoured a different conclusion, because the courts were not allowed to test statutory limitations on retroactive force and jurisdiction against other rules of public international law than the self-executing provisions of treaty law mentioned in the 'supremacy clause'.
25
However, the Nyugat doctrine should not be overstretched. The doctrine does not alter the fact that all treaties, resolutions of international organizations and rules of customary international law which are binding upon the Kingdom of the Netherlands are part of the law of the land. Moreover, it appears from the legal history of the 1953, 1956 and 1983 amendments of the Constitution that within the legal order of the Kingdom of the Netherlands treaty law and customary international law have a higher ranking (i.e., have a higher hierarchical position) than legal rules of domestic origin. The introduction of the concept of self-executing provisions of treaties and resolutions of international organizations has merely imposed limitations on the powers of the courts to apply international law.
26 Nonself-executing provisions lack the force of law towards natural and legal persons and cannot prevent the application of national legal rules. They should nevertheless be implemented and administered by public authorities according to their competences, in so far as this is not precluded by the restrictions mentioned.
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Nor is it lawful for public authorities to perform an action or to adopt a decision which is in conflict with customary international law, assuming that such an administrative act or decision is not prescribed as mandatory by legal rules of national origin. 28 In a judgment of 10 November 1989 the Supreme Court even examined whether the decision of the Government, approved by Parliament, to conclude a treaty with the United States allowing the latter country to deploy 48 cruise missiles with nuclear warheads on Dutch soil had been compatible with written as well as unwritten public international law. 29 
Community law
The Nyugat doctrine does not apply to Community law. The direct effect and supremacy of Community law is inspired by, but not dependant on, the Dutch Constitution. It was not by chance that the European Court of Justice gave its first ruling on the direct effect of Community Law in a & Loos. 30 As the then Court's President (Donner) pointed out many years later, it was typical for a Dutch court to refer to the European Court of Justice for a preliminary ruling the question whether the article of the EEC Treaty that was at issue had 'direct application within the territory of a Member State'. From the perspective of the Constitution of the Kingdom of the Netherlands it was only natural to refer this question to the Court. 31 Shortly afterwards it became established case law of the Court of Justice that Community law is not only binding on the Member States and their citizens, but also has supremacy over the law of the Member States, 32 including their constitutional law. 33 Dutch courts have accepted this case law from the very beginning. At first, it was assumed that this case law could easily be complied with because of the constitutional articles on self-executing provisions of treaties and resolutions of international organizations. But since a couple of decades the courts tend to endorse a doctrine that renders these articles virtually irrelevant when it comes to Community law. This doctrine points out that according to the case law of the European Court of Justice Community law has direct effect and supremacy per se and not in virtue of the constitutions of the EU Member States. From this it is inferred that the articles in the Constitution on self-executing provisions have no impact on the duty of the courts to apply Community law with supremacy over national law. So when it comes to Community law, the courts do not have to be bothered by the restrictions these or other articles in the Constitution impose on their powers to apply public international law. 34 The Nyugat doctrine, for instance, does not affect their duty to test national law against unwritten rules and principles of Community law. In short, the practical importance of the constitutional articles on the effect of self-executing provisions is nowadays limited to treaties and resolutions which are not part of Community law. surprisingly there is nothing to suggest that the embodiment of the concept in the Constitution was prompted by unsatisfactory case law. Insofar as the 1953 revision provided that treaties and decisions of international organizations were binding on all persons after they had been published, the motive for explicitly limiting this effect to self-executing provisions of treaties and decisions seems to have been sheer perfectionism. Of course, to the extent that the objective of a provision of treaty law can only be attained by enacting national laws and not through direct application by domestic courts, the provision itself will not affect the rights and duties of persons. But until the 1956 amendment this went without saying. 35 The restriction of the 'supremacy clause' to self-executing provisions of treaty law was prompted by a generally accepted rationale of the concept, namely the separation of powers within a state. 36 This restriction was introduced in order to prevent the courts from having to disapply a national law even in those cases where the treaty or resolution in question did not itself contain any rules which the courts could apply instead of this law. In such cases a legal vacuum may arise which the courts can only fill by creating law themselves and thus making choices that should be left to the legislature. 
SELF-EXECUTING PROVISIONS OF TREATY LAW

Criteria
Whether a provision of treaty law is binding on all persons within the meaning of the Constitution is determined by the courts. An opinion of the Government on the matter may be taken into account, but is not decisive. 38 Although in numerous cases the courts have ruled on the question whether or not a treaty provision at hand was self-executing, only a few judgments contain clear-cut criteria.
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A landmark judgment in this respect was delivered by the Supreme Court on 30 May 1986 regarding the right to strike as contained in Article 6(4) of the European Social Charter (ESC). In the past attempts to regulate the right to collective action in an Act of Parliament had failed. Now the Supreme Court used this treaty provision to undo the omission. It ruled that Article 6(4) of the ESC was self-executing and that trade unions may rely upon this provision in order to claim the lawfulness of strikes and other means of collective action. At the time the Government had submitted the ESC to Parliament for approval, it had pointed out that the ESC could not be invoked by individuals before domestic courts, because the contracting parties had not intended the provisions of the ESC to have direct effect. 40 Although the Supreme Court itself had in some previous judgments attached considerable weight to the (supposed) intention of the contracting parties in determining whether a treaty provision was self-executing, 41 it now stripped the criterion of the significance it once had: 'Whether or not the contracting parties intended Article 6(4) of the ESC to have direct effect is not relevant since it cannot be inferred either from the text or from the history of the Charter that they have agreed that it is not allowed to give direct effect to Article 6(4). In view of this state of affairs, only the content of the provision is decisive under Dutch law: does it oblige the Dutch legislature to enact national rules of a given content or scope or is it of such a kind that the provision can simply function as law in the national legal order?'
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This quotation as well as other parts of the judgment suggest that the question whether the contracting parties intended the provision to have direct effect is only relevant in the -quite hypothetical -case that the States Parties have agreed that it shall be prohibited from giving direct effect to the provision at hand. Yet in a subsequent judgment the Supreme Court clarified that the intention of the contracting parties may also be decisive in cases where they wanted the provisions to be self-executing. 43 Apart from the cases where giving direct effect to a provision of treaty law is intended or forbidden by the contracting parties, Dutch courts should rely on the content of the provision. The first question to be asked is whether the treaty imposes on the state an obligation to enact national legal rules in order to implement the provision at issue. If so, Dutch courts will usually not deem the provision to be self-executing. In case the state is not obliged to implement the provision by adopting national legal rules, the courts should consider whether the provision itself can function as law, i.e., whether the provision can be implemented by allowing the courts to apply it. This yardstick is rather flexible, so not surprisingly its employment in Dutch case law has not always been consistent. 44 Nevertheless, the criteria as developed in the Supreme Court's judgment on the right to strike have great potential, as is illustrated by a ruling of the Administrative 
Preliminaries
When a court is considering the application of a self-executing provision, it has to establish the extent of the obligations that this provision imposes on the Kingdom of the Netherlands. In this respect several preliminary questions may arise. Has the treaty or resolution at issue entered into force for the Kingdom? 46 Is it binding on its whole territory or does it not concern the part of the Kingdom in which the court has jurisdiction? In case the provision under consideration pertains to a treaty, the courts have to ascertain whether reservations to the treaty have been made which might have modified this provision for the Kingdom. 47 The courts are even empowered to apply provisions of treaties which have not yet entered into force, viz. in case the Kingdom has agreed to their provisional application. So, to the extent that provisionally applied treaty provisions are of a self-executing nature, they are binding on all persons and have supremacy over Dutch law. If a court is confronted with two different treaties which would lead to conflicting results if they were both applied simultaneously, the court has to establish which treaty will prevail according to the law of treaties, especially Article 30 of the Vienna Convention on the Law of Treaties 1969. 49 If the law of treaties does not provide a solution to the conflict of treaty obligations, the court will have to give preference to one of the conflicting treaty obligations on the basis of weighing the various interests involved. For example, the treaty obligation to extradite or surrender an accused may yield to a human rights treaty if the most basic rights which the accused enjoys under this treaty are in danger of being violated by the requesting state.
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In dealing with the preliminaries the courts will have to take the final provisions of a treaty as well as the provisions of the Vienna Convention on the Law of Treaties fully into account. However, scholars and courts should not be tempted to consider provisions on, inter alia, the conclusion, provisional application, entry into force, validity, and determination of treaties as self-executing. Those provisions deal with questions that have to be answered before the question of whether the substantive parts of a treaty or resolution are self-executing becomes relevant. 
Interpretation
In so far as rules of public international law are binding upon the Kingdom of the Netherlands, they are part of the law that is in force within the Kingdom. Transformation into national law is not taking place. Of course legislation may be enacted to implement these rules, but such legislation does not deprive them from their public international law character within the state. Consequently courts have to ascertain the meaning which these rules have according to public international law when they consider applying them or taking them into account. Human rights treaties are not exceptions to this rule. Although human rights treaties contain ment to bind the Kingdom to the provisional application of treaties, but it has to be assumed that an omission by the Government to observe these limitations would not impair the authority of the courts to apply the treaties concerned. See minimum standards which do not preclude states from granting a higher level of protection to their citizens, it is not for the courts to achieve a higher level of protection by construing the provisions of such treaties in a manner which in no way can be justified by reference to the meaning these provisions have or reasonably may have according to public international law. This is especially true when the provisions are self-executing and may thus set aside Acts of Parliament and even the Constitution itself. So the Supreme Court was right when it ruled in its judgment of 10 August 2001 that Dutch courts are not allowed to make the application of a national legal provision incompatible with Article 8 of the European Convention on Human Rights 1950 by reading in the right to family life as contained in this article a higher level of protection than may be assumed on the basis of the case law of the European Court of Human Rights. 52 This is not to say that Dutch courts are or should be conservative in their interpretation of rules of public international law. But they will usually try to establish a plausible interpretation. In case an earlier construction is no longer sustainable in the light of later developments in international law -for instance, the recent case law of an international tribunal -it will be reviewed. 
Impact
Courts should use extra care when they are construing self-executing provisions of treaty law which might restrict personal rights and liberties. Depending on their contents, self-executing provisions of treaty law may be invoked by legal and natural persons against national and local authorities and vice versa, or they may be invoked between legal or natural persons. Well-known examples of the different categories are to be found in human rights treaties, treaties and resolutions regarding extradition and surrender of accused persons, and treaties on private international law. Less known is the impact that self-executing provisions of human rights treaties may have on the legal relationships between citizens. In case a human rights treaty imposes on the States Parties an obligation to recognize or ensure rights which individuals should be able to exercise towards other persons, then considering the provisions involved to be self-executing will normally have the effect that these rights become enforceable. Several examples of this are to be found in Dutch case law. To the extent that according to the rulings of the European Court of Human Rights Article 8 of the European Convention on Human Rights contains the right of access to one's children, one parent may invoke this right against the other parent, since Article 8 is held to be self-executing. 54 Article 6(4) ESC is also considered to be self-executing (see supra 3.2), so employers will have to respect the right to collective action, including the right to strike, as it may be exercised by workers and trade unions under this 52 provision. In a recent case the Supreme Court held Article 7(c) of the UN Convention on the Elimination of All Forms of Discrimination against Women 1979 to be self-executing. According to this provision the States Parties shall ensure to women, on equal terms with men, the right to participate in non-governmental organizations and associations concerned with the public and political life of the country. Although the Supreme Court basically had to give a ruling on the question whether the Dutch state should take effective measures against a (orthodox) political party which excluded women from being nominated to stand in general elections, the court made it clear that also the party itself was violating the right that the provision at issue guaranteed to women. 
Judicial restraint
The main reason why the concept of a self-executing provision was introduced in the 1956 amendment of the Constitution was to prevent that the application of treaty law would now and then lead to lacunae which could only be filled by judge-made law (see supra 3.1). In this respect the concept has not fully met its purpose. The courts have been faced with a number of cases where they had to refrain from applying a treaty provision that was considered to be self-executing, precisely because otherwise they would have to make choices that should be left to the legislature. This is due to the increasing impact that human rights treaties are having on Dutch law. Dutch courts are not allowed to review the constitutionality of Acts of Parliament. So they can neither examine an Act of Parliament for compatibility with fundamental rights that are enshrined in the Constitution. 56 As a consequence, the judicial power to test the application of Acts of Parliament against self-executing provisions of human rights treaties has become very important. In quite a few cases the courts have held the law contained in an Act of Parliament to be in conflict with such treaties, notably the European Convention on Human Rights 1950 and the International Covenant on Civil and Political Rights 1966, and have provided remedies. However, on several occasions where Dutch law was not in accordance with self-executing provisions of the European Convention on Human Rights or the International Covenant on Civil and Political Rights, courts have refused to apply the self-executing provision concerned, arguing that to remove the inconsistencies would involve choices that should be left to the legislature. Whether or not the courts are prepared to rectify any discrepancies between the law embodied in an Act of Parliament, on the one hand, and a self-executing treaty provision on the other, depends on whether there is a possible solution that fits in with the history and system of the law in question and whether the consequences of this solution are foreseeable. When several solutions are possible and not one of them meets this test, the courts tend to abstain 57 Several years later the Supreme Court made an important qualification. According to a judgment of 12 May 1999 this abstinence is a matter of judicial restraint. Although the courts are constitutionally empowered to resolve any inconsistencies between national law and self-executing provisions of treaty law, they (initially) consider it prudent not to exercise this power. But should the legislature keep doing nothing about the problem, then it is quite possible that the courts in future cases will provide a solution themselves. 58 
CONSISTENT INTERPRETATION AND APPLICATION OF NATIONAL LAW
In the preceding sections we have discussed the application of public international law itself. But in many cases Dutch courts simply ensure that rules of public international law are being observed by construing and applying national law in such a manner that a conflict with those rules is avoided. This technique is used by domestic courts throughout the world, even (or may be one should say especially) in states where treaty law is not automatically incorporated in the national legal order (such as, for instance, in the United Kingdom). In legal doctrine it is often based on the presumption that the state or the legislature has not intended to violate international law. To the extent that rules of public international law are part of the law which is in force within the state, the technique may also be considered as an application of the method of systematic interpretation. When this technique is used, the decision of the court is, strictly speaking, based on rules of national law; the international law obligation at issue is only an underlying reason for a specific interpretation and application of these rules. In such cases international law has 'indirect effect' or is 'applied indirectly', viz. via domestic law. 59 Of course the courts may sometimes deliberately construe and apply rules of national law in a manner that avoids a violation of obligations that international law has imposed on their states, without making references to these obligations. The Dutch courts, however, show no restraint in citing rules of inter- national law, whenever those rules may be considered relevant for the outcome of the case. Consequently case law in which the method of consistent interpretation and application is used may be easily identified. This case law extends to customary international law as well as treaty law. Courts are especially keen to avoid that Dutch laws are applied in matters where the Kingdom of the Netherlands has no jurisdiction according to customary international law or treaty law. Thus the scope of national legislation will always be construed so that it does not exceed the limits that public international law has set on the jurisdiction of the state. Some acts contain provisions which explicitly state that their scope is limited by public international law, but these provisions are mere reminders and are therefore basically superfluous. 60 For the most part, the case law on the technique of consistent interpretation and application relates to matters where the jurisdiction of the state is beyond discussion, but where the point at issue is whether this jurisdiction has been exercised (by the legislature, by an administrative authority or by a lower court) in an manner that was in conformity with international law, often treaty law. Some famous examples predate the 1953 amendment of the Constitution. At the time legal doctrine was divided on the question whether a conflict between a treaty and an Act of Parliament was subjected to the 'later in time rule' or had always to be settled in favour of the treaty. By construing subsequent Acts of Parliament to be in conformity with prior treaties, the Supreme Court managed for decades to avoid having to rule on this issue. It its judgment of 3 March 1919 the Supreme Court formulated the traditional rationale behind the method of consistent interpretation as follows:
'It certainly can not be assumed that the Dutch legislature should in any act have deviated unilaterally and high-handedly from that which has been agreed upon in a ratified treaty with a foreign Power, unless the text of the act compels this assumption.' 61 In 1934 the Supreme Court stretched the method to its utmost limits in a couple of judgments on the principle of free navigation as entailed in the Revised Mannheim Convention on Rhine Navigation 1868. A year earlier, in 1933, an Act of Parliament was enacted to provide for an equitable distribution of freight in inland shipping. To avoid a conflict between the Act and the prior treaty, the court held, as a matter of interpretation, that the Act was only applicable to the rivers that were not covered by the Revised Mannheim Convention. As a result the Act was largely bereft of its effect. In the 1953 amendment of the Constitution the precedence of treaties (and resolutions of international organizations) over subsequent Acts of Parliament and even over the Constitution itself was laid down. After the 'supremacy clause' had been restricted to self-executing provisions of treaty law, the technique of the consistent interpretation and application of domestic law became increasingly important once again. The technique is not only used with regard to those provisions, but also as an instrument to make national law and its application comply with treaty law that is not deemed to be self-executing. 63 In a judgment in which the Supreme Court had recourse to this technique, it held -without making a distinction between self-executing and non-self-executing provisions -that Dutch courts 'should, as far as possible, construe and apply Dutch law in such a manner that the State complies with its treaty obligations'.
64 'Dutch law' includes, of course, legislation, principles of law, customary law and discretionary powers of administrative authorities. This results in the conclusion that an affirmative answer to the question whether a provision of treaty law is self-executing is only imperative to the extent that a violation of treaty obligations cannot be avoided by a consistent interpretation and application of written and unwritten legal rules, principles of law and discretionary powers. In numerous cases Dutch courts have used this technique to give a ruling that complies with a non-executing provision or to avoid a ruling on the question whether the provision at hand was self-executing. But all too often courts dismiss a plea that is based on a provision of treaty law because they hold the provision to be non-self-executing, without examining whether there might be other means to take the provision into account.
ISSUES OF WAR AND PEACE
Under Dutch law any natural or legal person whose interests are affected by an act or omission of the authorities or a private party can request the court to review the lawfulness of this act or omission. Almost any matter that is capable of being reviewed by legal standards may be taken to court. Thus the courts are also competent to hear cases in which, for instance, peace activists try to obtain a ruling on the question whether a disputed government decision regarding defence strategy or the deployment of armed forces in military operations abroad constitutes a violation of public international law. renew its nuclear weapons arsenal against other treaties and rules of customary international law. Although the Supreme Court held that the Netherlands had not acted unlawfully by entering into the treaty, it pointed out that nothing prevented the courts from giving a ruling on the issue. 65 The judgment has been strongly criticized by a former Advocate General at the Supreme Court. He argued that the Court should have declared itself incompetent to give an opinion on the lawfulness of the contested treaty; in other words, it should have resorted to a 'political question doctrine'. Just as there are cases which are too trivial to be handled by the courts, there are cases in which too much is at stake. In his opinion the maxim de minimis non curat praetor should have a counterpart: de maximis non curat praetor. 66 This criticism did not fall on deaf ears. Shortly after al-Qaeda had launched its attacks on the World Trade Center in New York City and the Pentagon in Washington DC on 11 September 2001, the Supreme Court modified its case law. It is difficult to say whether there is actually a link with these attacks, but it cannot be ruled out that in the aftermath of 9/11 the Supreme Court anticipated that without an adjustment to its case law the courts would increasingly become involved in matters that touched upon international relations, intelligence, and diplomatic and military strategy. However this may be, from the end of 2001 onwards the Supreme Court has ruled in a number of cases that the courts should exercise great restraint in allowing claims which concern 'the policy of the State in matters of foreign affairs and defence', as this policy 'will strongly depend on political considerations connected to the context of the case'. 67 So the Supreme Court did not have recourse to a fully-fledged political question doctrine -it did not disqualify the courts from ruling on the lawfulness of government actions in matters of war and peace -but introduced a doctrine of judicial restraint instead. The courts are still empowered to examine such actions for compatibility with national and international law, but are urged to refrain from exercising this power in cases that are difficult to assess. As a lower court once observed after it had made a reference to the modified case law of the Supreme Court: 'Of course this does not alter the fact that in a State under the rule of law courts have to review independently whether other public bodies act lawfully.' 68 
NILR 2010
The doctrine of judicial restraint in matters of defence and foreign policy is not the only obstacle that may keep the courts from ruling that a contested government decision on an issue of war and peace is wrongful. Another impediment is the holding of the Supreme Court that individuals cannot invoke the prohibition of the use of force before national courts, regardless of whether they rely on Article 2(4) of the UN Charter or on the prohibition as part of customary international law. 69 The first time the Supreme Court passed judgment on this issue it referred for its substantiation to the advisory opinion of the Advocate General, who had submitted that, according to a generally accepted view, the prohibition of the use of force in international law was addressed to states only and may only be invoked by states. 70 He, in turn, quoted a remark made by Randelzhofer in the commentary on the UN Charter that was edited by Simma: 'Thus the prohibition of the use of force indisputably only protects and is only addressed to states.' 71 There is a serious flaw in this reasoning. The quotation from Randelzhofer concerns the scope that, according to public international law, should be attached to the prohibition of the use of force. It does not imply an answer to the question whether individuals may invoke this prohibition before domestic courts in order to get a ruling on an alleged violation of this prohibition by their state. The answer to this question depends on the national law of the state that is summoned and cannot solely be derived from public international law. From the perspective of Dutch constitutional law an affirmative answer would not have been indefensible. In view of the criteria for determining whether a treaty provision is self-executing which have been development in the landmark judgments I discussed in 3.2, it could easily be sustained that Article 2(4) of the UN Charter is binding on all persons within the meaning of the Constitution. 72 
EPILOGUE
Since the 1953 amendment of the Constitution the developments in the relationship between international and Dutch law have mainly been dominated by the question of how to balance the duty of the courts to apply public international law, on the one hand, and the separation of powers between the legislature, the Government and the judiciary on the other. For the last two decades, however, yet another cause for concern has come into focus. The Netherlands' Constitution bears witness to the great confidence in the international rule of law. But since the 1990 Convention implementing the Schengen Agreement of 1985, Dutch lawyers have become increasingly aware of the fact that international cooperation in matters such as aliens policy or the fight against disorderly conduct, crime and terrorism may result in instruments of international law which interfere with civil rights, without providing for effective remedies for individuals whose rights are violated. 73 Especially the resolutions of the UN Security Council whereby sanctions committees have been established and provided with the authority to designate individuals and non-state entities against whom states must target sanctions, for instance because of their involvement in financing terrorism, have become notorious for their lack of legal protection. 74 None of these resolutions grant to individuals and entities who have been listed by UN sanctions committees the right to have the matter reviewed by an independent tribunal. The inadequate legal protection against decisions of UN sanctions committees to list individuals and non-state entities has raised the question whether the Dutch Constitution should not shield natural and legal persons from treaties and resolutions of international organizations which violate their basic rights, such as the right to a fair trial. 75 In 2009 the Government set up an advisory committee in preparation for a constitutional revision, to which, inter alia, this question was submitted. The committee is expected to deliver its report before 1 October 2010. 76 Meanwhile some scholars have already suggested exempting from the 'supremacy clause' those cases where the application of treaties and resolutions of international organizations would be inconsistent with fundamental legal principles. 77 In my opinion such a modification is not imperative. Like all legislation, the constitutional articles on the effect and supremacy of self-executing provisions of treaties and resolutions of international organizations should be construed and applied with the classical legal maxim quod raro fit, non observant legislatores (the law does not take note of that which seldom occurs) at the back of one's mind. 78 In line with this maxim the courts tend to adopt a rather flexible approach to these articles. We have already come across some examples. The mandatory wording of these articles did not stop the Supreme Court from exercising restraint in cases where the application of self-executing provisions would compel the courts to make choices which should -at least initially -be left to the legislature (see supra 3.3.3). As the rulings in extradition and surrender cases NILR 2010 show, the Government cannot enforce treaties and resolutions of international organizations against individuals if this would result in a violation of their most basic human rights (see 3.3.1). Yet another example that should be mentioned here is a judgment of the Supreme Court in which it ruled that criminal liability could not be based on a treaty if the publication of the treaty did not contain an authentic text or translation in Dutch. Although this ruling was neither supported by the wording of the constitutional articles on self-executing treaties, nor by the wording of the Kingdom Act on the Approval and Publication of Treaties, the Supreme Court inferred the requirement that the publication of the treaty must include a Dutch text or translation from the constitutional article in which it is laid down that no offence shall be punishable unless it was an offence under the law at the time it was committed. 79 In the reasoning of the Supreme Court this law must be available in Dutch or in a Dutch translation. 80 In short, when dealing with public international law the courts have never been blind to constitutional principles and personal rights and liberties. That UNSC resolutions obliging states to take measures against individuals and non-state entities are not exempted from However, the imagination the courts have to show now and again in order to avoid that compliance with the international law obligations of the state will result in violations of personal rights and liberties reveals that in the international legal order the development of the rule of law has not always been keeping pace with the ever increasing impact that public international law is having on the lives of individuals. In the long run this might even subvert the authority of (some parts of) public international law. In this respect it may be taken as a warning 79 that the Government has been seeking advice on the question whether a clause should be inserted in the Constitution to shield individuals from self-executing provisions of treaties and resolutions of international organizations which are inconsistent with the rule of law. In the introduction to this article I stated that in the Kingdom of the Netherlands the relationship between public international law and domestic law is deeply rooted in the monistic tradition. At present the best way of supporting this tradition would be to promote as firmly as possible the development of the rule of law within the international legal order. On the threshold of the second century of its existence, this is one of the challenges the Netherlands Society of International Law will be faced with.
